BEFORE THE FEDERAL COMMUNICATIONS COMMISSION

pursuant to Section 252(e)(5) of the )
Communications Act for Preemption of the )
Jurisdiction of the Public Utilities Commission)
of Nevada Regarding Arbitration of an )
Interconnection Agreement with )
SBC Nevada )

In the Matter of Petition of Autotel Pursuant ) LC D QJQ\(QT’ N d. O q‘ iy /
Q d
| S/

PETITION FOR PREEMPTION

Autotel hereby petitions for preemption of the jurisdiction of the Public Utilities
Commission of Nevada under Section 252(e)(5) of the Communications Act in the matter
of the arbitration of an interconnection agreement between Autotel and SBC Nevada.
This Petition is supported by the affidavit of Richard L. Oberdorfer, President of Autotel,
and the Nevada Commission order granting SBC Nevada’s Motion to Dismiss.

POINTS AND AUTHORITIES

Section 252(b) provides:

(4) Action by State commission

(C) The State commission shall resolve each issue set forth in
the petition and the response, if any, by imposing appropriate
conditions as required to implement subsection (c) of this
section upon the parties to the agreement, and shall conclude the
resolution of any unresolved issues not later than 9 months after
the date on which the local exchange carrier received the request
under this section.

Section 252(b)(4)(C) gives State commissions 9 months after the date the LEC receives
the request to resolve each issue set forth in the petition and the response. Seven months
and 22 days elapsed between the date that SBC Nevada received Autotel’s request and the
date the parties requested the Nevada Commission to hold the arbitration proceeding in
abeyance. The Nevada Commission decided to reactivate the arbitration proceeding on
April 20, 2004. The statutory 9 month limit to conclude the resolution of the open issues
fell on May 28, 2004. No open issues have been resolved by the Nevada Commission.

The Nevada Commission has failed to complete the arbitration within the time limit in
section 252(b)(4)X(C).




Furthermore, the Nevada Commission has dismissed the arbitration proceeding altogether
in response to SBC Nevada’s Motion to Dismiss. SBC Nevada alleged that Autotel has
withheld information that is not privileged and that is relevant to the matter in violation of
NAC 703.680. Autotel contends that SBC Nevada already had the relevant information
and that SBC Nevada’s Motion was made to coerce Autotel into accepting SBC Nevada’s
generic 13 state interconnection agreement. The Nevada Commission based its action on
the recommendation the Nevada Staff which “supports SBC Nevada’s Motion to Dismiss
under NAC 703.680.”

Not only has the Nevada Commission failed to act to carry out its responsibility in the
arbitration proceeding, it has terminated the proceeding altogether. Autotel requests the
Commission issue an order preempting the State commission’s jurisdiction in this matter.

Respectfully Submitted this 28th day of July, 2004

Richard L. Oberdorfer
Autotel

114 N.E. Penn Avenue
Bend, Oregon 97701
(541)389-5286 Voice
(541)389-9856 Fax
oberdorfer@earthlink .net
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BEFORE THE FEDERAL COMMUNICATIONS COMMISSION

In the Matter of Petition of Autotel Pursuant )

pursuant to Section 252(e)(5) of the )
Communications Act for Preemption of the )
Jurisdiction of the Public Utilities )
Commission of Nevada Regarding Arbitration)
of an Interconnection Agreement with )
SBC Nevada )

AFFIDAVIT OF RICHARD L OBERDORFER
Richard L. Oberdorfer, being duly sworn, deposes and says:

1. I own two small CMRS companies, Western Radio Services Co. which provides
wireless service in Oregon and Autotel which provides wireless service in Nevada. In
Nevada, Autotel has interconnected with SBC Nevada since May 1994,

2. Tam the person which represents both companies in interconnection negotiations with
ILECs and sometimes I represent those companies in Arbitration proceedings before State
Commissions.

3. August 19, 1996 is the date that SBC Nevada received Autotel’s initial request for
interconnection , services, and network elements under TCA 96.

4. March 11, 2002 is the date that SBC Nevada and Autotel agreed was the most recent
request for interconnection , services, and network elements was received by SBC
Nevada.

5. On August14, 2002, Autotel filed with the Nevada Commission a Petition for
Arbitration under Section 252(b). In the Petition, Autotel submitted all of the 33 open
issues that SBC Nevada’s negotiator raised after reviewing Autotel’s proposed agreement.
Some of the open issues were more in the form of questions or just observations. I
attempted to narrow the open issues prior to submitting the Petition but the SBC Nevada
negotiator refused to negotiate further. The negotiator insisted that SBC Nevada would
only negotiate its generic 13 state CMRS interconnection agreement which it offered on
an all or nothing basis. He explained that if Autotel wished to change one term or
condition in the generic 13 state CMRS agreement, all other offers made in the SBC
Nevada proposal would be withdrawn and subject to negotiation.




6. On Octol_:c;r 30, 2002, SBC Nevada and Autotel requested the Nevada Commission to
hold t_he Petition in abeyance to facilitate further negotiations. SBC Nevada assigned new
negotiators and the parties were able to resolve all but one of the open issues. On

!E"ebruary 6, 2004 Autotel filed with the Nevada Commission a letter requesting assistance
in resolving the remaining open issue.

7. On April 13, 2004 SBC Nevada’s attorneys informed the Nevada Commission; that it
considered all the issues it identified in its response to still be open, it would renewed its
discovery war for the purpose of raising additional open issues, and it requested the
Commission to impose SBC Nevada’s generic 13 state CMRS interconnection agreement
on Autotel.

8. On April 20, 2004, the Nevada Commission held a prehearing conference and
scheduled testimony, a hearing and the submission of post hearing briefs.

9. OnJune 7, 2004, SBC Nevada filed its Motion to Dismiss the Petition for Arbitration.
SBC Nevada alleged the Autotel had not complied with NAC 703.680 and that the proper
action under NAC 703.680 was “ the dismissal of Autotel’s application”. A copy of SBC
Nevada’s Motion to Dismiss is attached as Exhibit A.

10. On June 15, 2004. Autotel filed its reply to SBC Nevada’s Motion to Dismiss. A
copy of Autotel’s Reply is attached as Exhibit B.

11. On July 19, 2004, the Nevada Commission granted SBC Nevada’s request. A copy
of the Nevada Commission’s decision is attached as Exhibit C.

I declare under the penalty of perjury that the above is true and correct and this Affidavit
was executed on the 28th day of July, 2004 in Bend, Oregon.

i o

Richard L. Oberdorfer

OFFICIAL SEAL

Subscribed and sworn to before me this o) e day of July, 2004

p

Public for Oregon
My Commission Expires 3-8-05




I hereby certify that a true and complete copy of the AUTOTEL’S PETITION FOR
PREEMPTION UNDER SECTION 252 (e) (5) was sent via federal express (next day
delivery) on July 28, 2004 to:

Crystal Jackson

PUCN

1150 E William Street
Carson City, Nevada 89701

Dan Foley

General Attorney

Nevada Bell Telephone Company
645 E Plumb lane

Reno, Nevada 89520

Best Copy and Printing, INC
Portals 11

445 12" Street SW

Room CY-B402
Washington, DC 20554

Janice Myles (two copies)
Wire line Competition Bureau
Competition Policy Division
9300 East Hampton Drive
Capitol Heights, MD 20743

WZ@”W Qawa

Monica Davis
Office Assistant
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

In re Petition of AUTOTEL for arbitration of )
an Interconnection Agreement with NEVADA )
BELL TELEPHONE COMPANY pursuantto ) Docket No. 02-8016
Section 252 of the Telecommunications Act of )
1996. )

SBC NEVADA’S MOTION TO DISMISS
SBC NEVADA’S MOTION TO COMPEL AUTOTEL’S
ANSWERS TO SBC NEVADA SECOND DATA REQUESTS

Nevada Bell Telephone Company d/b/a SBC Nevada (“SBC Nevada™) moves to
dismiss Autotel’s Petition for Arbitration because Autotel has failed to comply with the
Commission’s order of June 1 regarding discovery. Further, if the Motion to Dismiss is

“denied, SBC Nevada seeks an order compelling Autotel to answer and produce the
documents requested in SBC Nevada’s Second Data Request.
Motion to Dismiss

SBC Nevada has attempted unsuccessfully to engage in meaningful discovery in
this proceeding since Autotel first filed this proceeding in August 2002. Such discovery
is expressly permitted by the Commission’s regulations for this type of procccding.'
Despite repeated attempts, SBC Nevada'’s efforts to conduct discovery have been
thwarted by Autotel’s refusals to respond to data requests, refusals to answer deposition

questions, refusals to negotiate and enter a protective agreement, and failures to comply

! “I'T]he parties to any matter that has assigned a docket number may conduct discovery with regard to any
information that is not privileged through written data requests and oral depositions that are reasonably
calculated to obtain information that is relevant to the matter.” NAC 703.680 subsection 1. Further, NAC
703.284 at subsection 1 (b) specificaily pmvxdcs that a party to an interconnection agreement arbitration
may conduct discovery.




with the Commission’s discovery regulation. Now, Autotel is not complying with the
Commission’s order.

On June 1, 2004, this Commission ordered Autotel to answer data requests
contained in SBC Nevada’s First Data Requests and to answers questions asked during
the deposition of Richard Oberderfer that he had refused to answer based on clairr;s of
confidential business information. The answers and documents were to be provided to
SBC Nevada on Friday, June 4. Further, Autotel was directed a second time to enter a
protective agreement to address its concerns about the confidential nature of the
information being requested.? In contravention to the Commission’s order, Autotel did
nothing. No answers were provided, no docoments were produced, and despite SBC
Nevada’s renewed efforts, Autotel still has not entered a protective agreement.

The Commission issued its order on Tuesday, June 1. Based on the fax cover
sheet, the order was apparently faxed to both Autotel and SBC Nevada.

Wednesday moming, June 2, SBC Nevada sent the attached email to Autotel
(Attachment A). In the email, SBC Nevada referenced the order, identified the pages on
the deposition transcript with unanswered questions, and offered two alternative
protective agreements for Autotel’s consideration. SBC Nevada requested that Autotel
fax its responses to SBC Nevada. SBC Nevada also reminded Autotel that it had not

answered SBC Nevada’s Second Data Request.

z At the prehearing in this matter held on April 20, the Commission directed Autotel to enter a
protective agreement with SBC Nevada if Autotel perceived confidential information would be reveled if it
responded data requests and deposition questions. Specifically, the Commissioner directed Mr. Oberdorfer:
“What I would like to do is I would like to ask you and require to go to that brief and to consult with that
brief and to make an attempt to provide simple, direct answers to the data requests. To the extent that you
feel the information is sensitive or proprietary, to file it as such, and enter into such an agreement.” Tr. at
26.




Thursday afternoon, June 3, Autotel sent an email in response to SBC Nevada and
PUCN Staff Counsel claiming not to be aware of the Commission’s order.” Almost
immediately, Staff Counsel offered to fax another copy of the order to Autotel.
Subsequently, SBC Nevada counsel emailed a copy of the order to Autotel. Apparently,
Autotel did not respond to either email.

On Friday, June 4, Autotel failed to provide the answers and documents that it
was ordered to produce.

SBC Nevada is asking that this Commission dismiss Autotel’s application for
arbitration. The Commission’s regulations permit the Commission to impose sanctions
on a party if it “fails to respond adequately after an order from the presiding officer or the
Commission concerning discovery...” NAC 703.680 subsection 13. The sanctions
available to the Commission include, without limitation: (1) the dismissal of Autotel’s
application and (2) the imposition of civil penalties.

Dismissal, without prejudice, appears to be the appropriate remedy in this
situnation. Autotel’s actions have demonstrated a complete disregard of the Commission’s
procedural regulations and its orders. SBC Nevada is expected to file responsive
testimony this Friday. At this point, SBC Nevada still does not know what type of
service or services that Autotel even provides. It still does not know what specific issues
Autotel has with the SBC Nevada’s proposed interconnection agreement proposal
attached to its answer filed in this proceeding. And, SBC Nevada has been completely

thwarted in its efforts to try to discover meaningful data regarding Autotel’s claim that it

3 In his email, Mr. Oberdorfer indicates that Autotel’s offices are closed on Friday and that he
planed to travel to Boulder, Nevada, on Friday. As far as Autotel’s office being closed, he testified at his
deposition that he was the only officer and employee for Autotel. Also, if he needed more time to respond
and produce the documents, the proper recourse would have been 1o seek leave from the Commission’s
order — not just to ignore it.




is somehow entitled to reciprocal compensation retroactively back to 1996 — the sole
issue that Autotel claimed was still in dispute at the prehearing.

By granting the motion, the Commission will send a clear message to Autotel that
the Commission expects Autotel to follow its regulations and orders. Further, if the
Commission does so, consistent with federal and state regulations, Autotel should be
directed to negotiate in good faith with SBC Nevada before resubmitting a new petition
for arbitration. And, in order for the issues to be manageable and the negotiation process
to be productive, the Commission may want to consider directing Autotel to start the
negotiation process using the SBC Nevada generic interconnection agreement or another
SBC Nevada agreement previously approved by this Commission as the template. The
Arizona Corporation Commission gave a similar directive to Autotel in another
interconnection agreement dispute bétween Autotel and an incumbent local exchange
carrier. See Attachment B.

Motion To Compel Antotel To
Answer SBC Nevada’s Second Data Requests_

Based on information obtained during the Mr. Oberdorfer’s deposition conducted
on May 12 in Portland and because of his refusals to respond to a variety of questions, a
second data request was served on Autotel on May 13. The request consists of nine
questions. The information sought pertains to the issues in dispute in this arbitration
proceeding. No objections were served on SBC Nevada by the due date of May 20.
Autotel’s answers were due on May 27. Autotel provided no answers. Subsequently,

SBC Nevada contacted Autotel to advise that Autotel answers were past due - still no.




answers. Autotel should be compelied to answer SBC Nevada’s Second Data request. A
copy of the data request is attached as Attachment C.
Conclusion

If Autotel wants to continue ignore data requests, the Commission’s discovery
procedures, and the directives and orders of the assigned Commissioner, it should not be
allowed to avail itseif of the Nevada administrative process. The appropriate remedy is
for the Commission to simply dismiss Autotel’s application and close this proceeding. In
doing so, the Commission should give a strong admonition to Autotel that it elects to
refile the application after attempting to negotiate an interconnection agreement with -
SBC Nevada, it is expected to fully cooperate in the discovery process and comply with
Commission regulations.

If the Commission denies this motion to dismiss, the Commission should order
Autotel to answer the questions and produce the documénts requested in SBC Nevada’s
Second Data Reguest and should impose other appropriate sanctions on Autotel because
of its failure to comply with the June 1% order.

Respectfully submitted this 7™ day of June, 2004.

NEVADA BELL TELEPHONE COMPANY
D/B/A SBC NEVADA

Dan Foley M
General Atto

Nevada Bell Telephone Company
P.O. Box 11010

645 E. Plumb Lane

Reno, Nevada 89520

(775) 333-4321

Fax: (775) 333-2175




- and --

Dan R. Reaser, Esq.

William J. McKean, Esq.
LIONEL SAWYER & COLLINS
1100 Bank of America Plaza
50 West Liberty Street
Reno, Nevada §9501
Telephone: (775) 788-8666
Facsimile: (775) 788-8682




CERTIFICATE OF SERVICE

Docket No. 02-8016

L hereby certify that I have this day served the foregoing document upon all
parties of record in this proceeding by delivering a copy thereof either in person, by
United States mai}, by overnight delivery service, facsimile and/or electronic mailing

addressed, to:

Crystal Jackson

PUCN

1150 E. William Street
Carson City, NV 89701

Tammy Cordova

Staff Counsel

PUCN

1150 E. William Street
Carson City, NV 89701

E-mail: tcordova@puc.state.nv.us

Richard L. Oberdorfer

President

Autotel

114 North East Penn Avenue
Bend, OR 97701

E-mail: oberdorfer@earthlink.net

Dated In Reno, Nevada, this 7 Day of June 2004.

-

S

Laura P. Swenson, SBC Nevada
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FOLEY, DANIEL (Legal)

From: FOLEY, DANIEL {Legal)

Sent: Woednesday, June 02, 2004 11:17 AM

To: ‘Richard Oberdorfer’

Cc: Tammy Cordova'; 'Bill McKean (Lionel & Sawyer)’

Subject: Autotel - SBC Nevada Proceeding

Richard:

1) Pursuant to the Commissioner’s order regarding your submission of written responses to the unanswered

deposition questions, I have identified the following pages on the transcript with unanswered questions: 17, 18,
19, 25, 26, 34, 35, 39, 41, 44, 45, 47, 48, 49, 50, 51, 52, 53, 65, 66, 69, 80, 81, 103, and 111.

2) Attached are two versions of a protective agreement that SBC Nevada is willing to sign. The first
version is the draft that I originally sent to you. The second version is the document prepared by your son with
SBC Nevada's suggested changes to make the agreement apply to arbitration proceedings and to address other
concerns that we had with the document. If you have suggestions or concerns with either version, SBC Nevada
is willing to negotiate the language so that we can quickly resolve the issue. I am in a hearing all day on Friday,
so if we need to discuss the protective agreement, we need to do so either today or tomorrow. If you are not
available to discuss until Friday, please contact Bill McKean at (755) 788-8604.

3) With regards to the documents that you will be producing on Friday, please FAX the documents to me at
(775) 333-2175 with a follow-up copy in the regular mail. If any "customer information related to specific
customers” or "retail price information" is redacted from the documents, please indicate where on the documents
the information was redacted.

4) On May 13, we sent you our second data requests. Attached is a copy. Under the Commission’s
discovery regulation, the time for objections expired on May 20. Your responses were due on May 27. 1have
not received any responses. Please provide the requested responses and documents to me as soon as possible.
Because they are past due, please overnight the responses to me along with the requested documents or fax them
to me at the FAX number noted above with a follow-up copy in the regular mail.

Thank you for your cooperation.

Dan Foley

General Attormey

Nevada Bell Telephone Company
775-333-4321

FAX: 775-333-2175

A AN

Autotet - SBC Autotel - SBC Data Requests to
Protective Agre... Protective Agre... Autotel2.doc ...
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BEFORE THE ARIZONA CORPORA’I'ION COMMISSION
- o Arizona Corporation Commission,
LOMMISSIONERS . DOCKETED

MARC SPITZER, Chairman .

WILLIAM A, MUNDELL OCT 2 4 2003
JEFF HATCH-MILLER —
MIEKE GLEASON D?ucsrsn AY J 9

KRISTIN K. MAYES

IN THE MATTER OF THE PETITION OF AUTO DOCKET NO. T-03234A-03-0188
TEL FOR ARBITRATION OF AN

INTERCONNECTION AGREEMENT WITH
CITIZENS COMMUNICATIONS OPERATING -
COMPANIES OF ARIZONA PURSUANT TO
SECTION 252(b) OF THE
TELECOMMUNICATIONS ACT OF 1996,

ORDER 66457

Open Meeting -
October 21 aud 22, 2003

Phoenix, Arizopa

BY THE COMMISSION: | e

Haﬁngwnsidaedmeepﬁmmmd_hadnmdbdngﬁﬂyadﬁsadhmcm,me
Arizona Corporation Coramission (“Commission”) finds, concludes, and orders that:

FINDINGS OF FACT

1. On March 27, 2003, Aniotel (“Autote]”) filed with the Arizoma Corporation
Commission (“éommissinn") a Petition for Arbitration of Interconucction Rates, Terms, "and
Conditions (“Petition™) pursuant to 47 US.C. § 252(b) of the Telecommunicatians. Act of 1_996
(“Act”). Astote] is a wircless carsier, or Commercial Mobils Radio Services (“CMRS") provider,
and docs not appear to be seeking interconpection as 2 CLEC. The Peﬁﬁonlistedfourissﬁw,the_
primary one being whether rates for interconnection should be based on TELRIC pricing. Tnstead of
a;greehigtduscastandardwirdessintacompcﬁonag:'ee:nmtg a template, Autotel is insisting that
it be given access to unbundled network elements to affect interconmection. -

2. On April 21, 2003, Citizens Utilies Rural Company, Inc. (“Citizens™) filed a
Response and Motion to D ismiss and Motion and R equest for Protective Order. C itizens alleged
several deficiencies in the Petition imder Conmmission rules, including failing to list all “open issues”;
falling to accurately describe the issues raised; failing to attach relevant d ocnmentation; failing to




s

o DOCKET NO. T-03234A-03-0188 |

adequately state the partics’ positions or cxplain how those positions meet or fail to mest the Jegal
mdmglﬂamrysmnduds&ﬂmgmpmmdeﬂmmverM&qandfaﬂmgmldﬂmfydomm
mposedtobcpremdatmbmanom

3. Apu‘e—arbmanonconfermcewasheldonMay 15, 2003. hzaddmontoﬂ:elssus
ra:sedmusMouontoDmss,Chumsclannedthatxtwﬁsunablctodetmnmewhztmcesor
IMEsAutotelwmwtedmobtaimng Citizens stated it needed to know how Antotel would
mtcrcomectmthltssystmmurdcrtopmvideﬂ}ecoststndicsthatm;elwasdmandipg,.ng '
atbinaimordexedAumteltoprOVideCiﬁzmswimafstofUNEsandsarvieesassoénasposﬁblcmd
set another statns conference in approximately eight weeks. The partics agreed to extend the
10 | deadlines for arbitration. ' S
11 4 On June 27, 2003, Citizens filed & Motion to Campel Disclosure and Empose
12 { Sanctions based on Autotel’s failurc to provide Citizens with detailed information describing its
13 | proposed network configuration for imtercommectiont and-how Amtotel plans to intercormect its
14 | wireless network with Citizens” -unbundled networkelemmxs. 'Speciﬁc-aﬂfr,-“-(?h‘ﬁzeﬂ‘sreqﬁﬂts the
15 | Sollowing information from Antotel: | R "

\om--:mu--kwnu

16 () A description "of its ptoposed network con.ﬁgmmon for intercommection with
.17 Cxummsuﬁmﬂmﬂmﬁn%msmdmmwchmoﬂfqm‘hﬁm

18 . md | | _ -

19 1)) A specific and detailed technical. explanation and/or illustration regarding how

20 Autotel, as a wircless provider carrier, intends to directly imterconnect its wmlcss

21} ' . network with Citizens’ wireless unbundled petwork clements.

22] " 5. Autotel did not file a Response to Citizen’s June 27, 2003 Motion. Autotel provided

© 23 | Cirizens with a list of UNEs on May 15, 2003, but its list was 2 copy of all UNEs found in the FCC
% regulations, and it did not provide an explanation o fhow it intended to use the .wirelincnetwodc
25 }elements in oonjxmctzon with its wireless network. Amtotel complained Citizens was not providing
_25 cost studies for the UNEs. During the July 10, 2003 status confcrence, the major point ofdiscussion.
27 WaswhetherthcActrequirmalocalacchangccarﬁ#topmvideaecésstoUNBstov\drelcsswﬁers.
28 The answer to this question is instrumental in resolving the main sticking point between the parties
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DOCKET NO. T-03234A-03-018:

whichiswhc&mtAmuelcanancessCitims'nemoxkviaUNEsatTEIBICpﬁcingorwhathu-ir
must use Citizen’s special access tariffs.

6.. Pursuamt to our July 18, 2003 Procedural Order, the parties briefed the issge-of
whether the Act requires  local exchange carrier such as Citizens to provide access to UNEs to
wircless carriers snch es Autotel, Because the legal issus raised is one of first impression aud affects
Commission jurisdiction, Commission Staff was asked to review the parties’ briefs and file
counnents containing Staff’s lcgalanalysisoftheis:suc. Citizens and Autotel filed initial and closing
briefs on August 1, 2003 aud Angust 13, 2003, rospectivaly. Staff filed its commems and legal
analys;sonAngustZQ 2003.

T Amowlasmﬂutused:sapmmnmthemmnnecuonagremmﬂxcmzms
that would allow it to purchase facilities such as dedicated transport from iis switch to ite base station
or from ane basc station to another basc station at ‘rates, terms.and conditions established wnder
Section 251 of the Act. Autotel claims that without atcess to mbuadled elements such as Dedicated
Tkanspommmlwxﬂbemlpanedmrtsahﬂmrwpmmdnm Aumﬁelargmsﬂ:at&txzuns
@ema]accmsmcezsmtanﬂmmvetnmhmdleddanms Aatote] ergues that Sections 251
zad 252 of the Act apply equally to requesting wireline or wireloss carviers.

8.  Citizens argues that for porposes of the pending arbitration proceeding and arbitrated
mmmagmmanmhasmobhgaummpmudemmmMedDedxw
Tm@onormyothuUNEsmcmnoctAututelsMobﬂeSmtchmgCenter(‘MSCSwnch")orCeﬂ
Sites, and no duty to pmvideécccqstootherUNEsunlwsandnnﬁl(i)AxﬁotelevidesCiﬁms
with a bona fide request including specific details regarding the proposed intercommection and use of
UNEsincon'ju‘nctionwithits'w'irelwsnetworkand(ﬂ)&cparﬁesdcgoﬁatcanammdmmttoth:
wireless mtemonnecucnagreﬂnmtoranewCLECmmomecnonamentmaddrﬁsthc
ordmng,pmwsxonmg,humgamludmgthem)andmpan'oﬂm:.

9. Although Antotel submitted a list that appears to request access to all FCC-defined
UNEs', Citizens believes, based on its knowledge of wireless cariers and stateroents made by

mmmmw&mm«&mmm interoffice transmission facilites,
uynﬂngmw@mdaﬂ-&lzmmwmmmnﬂwmnpmﬂmmmmd

the hrgh frequency portion of the loop.
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Autotel, that Autotel is really interested in “interoffice transmission facilities” also known as
Dedicated Txanspon and/or Loops. Citizens argues it has no obﬁgaﬁm to ‘provide unbundied
Dedicated Transport to Antotel to connect-its MSC switch and Cell Sites. Citizens asserts the FCC’s
tules define “dedicated .transport” as- transmission facilities Mmﬁ to a particulsr customer or
Mum@mmmmbychOrmmgmmmmmom
by the ILEC or requesting carrier. Citizens clnmsﬂnsdeﬁmnsmhmts the availability of Dedicated
TtanSponasaUNEtofaciﬁﬁcsbctwem“mcmtgs"or“mﬂoﬂicm” A Cell Site is not a wirc |’
center o central office aud thus, Citizens argnes, the FCC’s definition of nbundled transpert docs
not apply to facilities nmning to 2 CMRS Cell Sjte. Citizens states that consequently, ILECS acrass
the country have gmerauyrémsedméravideunbunmanedim Transport to CMRS carriers
bmmmcmmcmsmbmmmmdwmmmmmhmmmm=
under the ILECs’ special ncocas tariffs. szamslaustthCCmawareoftMSsxmanQndemzens
is not aware ofasmglenﬂmgbytthCCthatﬁl_:ds- E;BCs-mrul\muim‘p:mdetmbmdled
Dedicated Transport betwoen CMRS MSC Switches and Cell Sites, - - - C
10, . TqmnexmAummliswddngmhtmﬂedammmﬁoops Citizens states that the
memdeﬁnedhymeFCCndesasanaWOIkdemmthamqmungcmc’smd
usermsmmormthemner'seqmpm:ut Citizens assets that a Cell Site is not sn end-user customer
premiscs. Because the comnection between fhe end-user subscriber and the wireless network' is |
established through a wireless radio interface thers is no wircline loop 16 be nsed to serve the end
user, thus, there is no conceivable means for Axtotel to use an wnbundled loop to commect its MSC
Switches and Cell Sites. Citizens further argues that even if the Cammission considerod the Cell Site
o be an end-user premises within the scope of an unbundled Joop, Autotel would stll need to comect
the Cell Site to the [LEC central office and to the CMRS MSC Switch via a combination of the Loop
and Dedicated Transport, known as an Eghanced Extended Link or EEL. Citizens asserts that the
,FQChasMm;dmacMmmmwmmhlmﬁnmeELSMcssthcmqwﬁng
carrier provides a “significant amou;:x of local exchange scrvice™ to a-particular cusmmcrm one
of three circimstances. Citizens Brief at 14. Citizens argues that Autotel mests none of the critc'ria

wmqmm-ﬁmu

. : :
q&uﬁmSﬁsz;:aa:m::S

[
o3

for being eligible 1o convext special aceess lines to EELs.
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DOCKET NO. T-03234A-03-018;

11. Autntelclaim;ﬂzatitwouldbe_thcmduseroftheLoopfacilitymdthere‘isnc
ﬁsﬁmﬁmbmemmehopdmmaﬁmmimbdngbwmdmmoiﬁcebuﬂﬁngmmelwuomc
shelter. Autou:lswsthatﬂhasmspecmlmsmtstoconvetgmdﬁmFCCnﬂssconcmng
the conversion of special access lines to EELs arc inapplicable. Autotel Reply Brief

12. szmsnotsmmmlhasmcmunlymmmlmfmihnmmmm
has not constructed an MSC Switch or Cells Sites in the state, szcnsarguesthatzthasno
cbligation to construct new facilities for Autotel to use as UNES, as the FCC has stated in its
mwxmom«’muim@ammmmmmhmmhmmm

transmission facilities. AutotclraepondsthatCiﬁzensmnnotdctamineifnewmnmwﬁonisi

required until a UNE order is placed by Autotel.

13. Fmaﬂy,szmsnguesthaIndoesmthaveadmytopmwdeUNEsmmym
unlessthc_camersmqnwtformtcmommnmdmmm.be;whmcany feasible. Citizens
states that to its knowledge there is no existing or previously successfinl interconnection configuration
providing a direct interconnection between witeline mbuudled: network elements and a wireless
Mmdmngmww&mdwﬁnimmmlyﬁxiﬁ:typeofmwﬁonﬂmmm
seeks, Citizens ackmowledges that it has the responsibility to demonstrate that a request for a UNE is
not techmically feasible, but in the iustant case, Citizens assexts that Amotel’s continned rofusal to

risky to provide untried access to UNESs with & wireless carrier, .

14.  Staff potes that in its Triennial Review Order, the FCC states that the definition of
unbundled transport in the UNE Remand Order was overly broad. Thus, in the Triemmial Review
Order, it clarified that “the Act does not require incumbent LECs to ugbundled trausmission facilitics
connecunglmumbentLECnetworkstocompcuuchECnﬁwo:ks forthnpmposcofbackha:ﬂmg
traffic. ITriznnial Review Order para. 365. The FCC found that “a more reasonable and narrowly-
tailored definition of the dedicated tramsport network element includes oniy those transmission

* In the Matter of Review of the §25) Unbundling Obligations.of Incumbent Local Exchange Carriers; Implementation of
the L ocal Competition Provisions of the T elecommunications A ¢1 of 1 996; D eployment of Wireless 5 ervices Offering
Advanced Telecommunications Capability, Report and Order on Remand and Further Natice af Proposed Rulesaking,

CC Docket Nos, 01-338, 96-98, 98-147 (Triennial Review), Adopted February 20, 2003, Released Anomer 31 7007

disclose pertinent information makes it impossible to reach any conclusion other than it would be'too |-

[P
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facilities within an incumbent LEC's transport network, that is, the transmission facilities betwesn
incumbent. LEC sw:tches”(qnphms original). 4, at para. 366. Transtission facilifies that “simply
connect 4 competing carrier’s netwuork 1o the incumbent LEC™s network are not inherently a patt of
the incumbent 1EC’s Jocal network” and thus ot subject to wnbundling, Jd -

15. Smﬂ'statwthﬂthcdmmnaﬁonofwhsﬂwfﬁﬁmmnstmﬁdeacmt;UNESm
wireless carriers such as Aatote] is not dependent an the carrier’s status as & wireless carrier, but is
instead dependerit on Whether the transport requested by the wirsless carrier is to carry vaioe or data |
within the incumbent LEC’s network, or outside ﬂ‘:'e network. Transport fom a wircless carrier’s
switch to its Base station, or from base station o base station are not within fhe incumbent’s network
and 5o the wireless carrier is not eutitled to unbuadling, |

16.  We find that Citizens does not have a duty to provide access to unbundled Dedicated
TnnsponorloopsmcomeptAuwM’shdsCSﬁmhandCaﬂéim Amotel’sinz‘nbﬂityma‘mws.
‘unbundled network clements is not dependent on its status a5 a wireless carricr, but rather on the fact
that the requested transport is being nsed o futercannect it system wih Citizens network and would
not be a part of Citizens’ network., Specifically related to CMRS cariers request for access to-
Mmmc&mmmmwmofder;ﬂm ‘

No requesting camicr shall have access to wnbundled inter-network
on facilities under section 251(c)(3). Thus, assuming arguendo,
that 8 CMRS carrier’s base station is a type of carrier switch,

CMRS carriers arc ineligible for dedicated tramsport their base
station to the incumbent LEC petwork. Howaever, all telecommunications
carriers, including CMRS carriers, will have the sbility to access tramsport
facilities within the incumbent LEC's network, pursuant to section -
251(c)3), and to interconmect for the transmission and ronting of

- telephone exchange service and exchange access, pursuamt to section
251(eX2). Triennial Review Order at para, 363.

17. To date Antotel has notdmnonstz‘aﬁtba:thza‘oc&ssits&cksto dedicated transport
wonld fall under the unbundling obligation as articulated by the FCC. Absent such showing, Citizens
has no obligation to provide unbundled access. Neither has Autotel demonstrated how it would be

able t use UNEs other than Transport and Loops to effect interconnection. Given the noveity of
Autotel's request, Citizens® request that Autotel prévide detailed information oa bow it would use

these UNEs to interconnect is reasonable.

ek A i e

e e i s b et T
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CONCLUSION: w

¥ Citizens is a public service- corporation within the meaning of Article XV of the
AnzonaConsntunon.
2. Citizens is an incumbest Jocal axchangecmmrmthmthcmmmgofﬂUSC 5252,
3. TheConnmsmonbas_]ms&chon over the parties and of the subject matter in this
docket.
4. The Cormmssion’s resolution ofﬁ!f: issues pending herein is just end reasomable,
consistent with the 1996 Telecommunications Act, FOC Orders and Rules, the Commission’s Rules,
and all applicable law, and is in the public interest. |

5. Ammmmdmonmamdﬂmtthcmnsedmmdedmated&amponwouldfan
underthcunbund]mgobhgmmns described by the FCC.

IT IS THEREFORE ORDERED that o the &xtent- Autotel remains interested in negotiating
av interconnection agreement with Citizens, ‘the partics shall resume negotiations employing
Citizens® besic CMRS infercommection agreement or other Commission-approved wireless
m!cmonnmtmnag:recmmtasavunplmfwnegonanm

ITISFURTHERORDEREDthztthemesshaﬂnegomforapmodofat!cam&mydays
ﬁomﬁedﬂeofth:soﬁerbeﬁ:reﬂmgajomtmwmmtofonmnmngmmeswbcabiuawi '
ITISPURTHEROBDEREDMC:nmdosnothayeadmytopmudemessto

+ XL

unbundled Dedicated Transpart ar Loops o comnect Autotel’s MSC Switch andor Cell Sites to

intercormect with Citizens’ network. -

24 1. ..

261...

27 1.




DOCKET NO. T-03234A-03-0188

s FURTTIERORD;EREDm&jsDecigionshanecomeeﬁ'ecﬁveﬁunediately.
BY ORDER OF THE ARIZONA CORPORATION COMMISSION. ©

{/44 ,

16 | © . IN WITNESS WHEREOF, 1, BRIAN C. McNEIL, Executive

: Secretary of the Arizona Corporation Commijssion, have
17 hereunto set my hand end camsed the official seal ‘of e
Commisgion to be at the Capitol, in the City of Photuix, .

2003. . .

18 | mzﬁEEMd

22 | DISSENT
23 I DISSENT
R
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Richard L. Oberdorfer
AntoTel

114 N.E. Pemn Avenue
Bend, Oregon 97701

Kevin Saville : .
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2901 N. Central Avenue, Suite 1660
Phoenix, Arizona 85012

Robert Metli

Cheifetz Ianmitelli Marcolini, P.C.
1830 North Central Avepus,

19® Floor
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Curt Huttsell .
Director, State government A ffairs
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Clwistopher Kempiey, Chief Counsel
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SBCNEvVADA’S
DATA REQUEST 2
PROPOUNDED TO AUTOTEL
PUCN DOCKET No. 02-8016
May 13, 2004

A.  INSTRUCTIONS

Please respond to each data request in writing. In responding to these data requests,
please: (i) label each response to correspond to the data request; (ii) begin each response on a
separate page; (iii) with respect to attachments, please identify, in the response, the attachment
by title and number of pages and identify with specificity the section or sections of the
attachment that respond to the data request; (iv) identify the author of each response; (v) forward
responsive attachments and material as soon as they become available; and, (vi) specify reasons
for not providing a complete response if a complete response cannot be furnished.

In accordance with Sections 703.105 and 703.680(1) of the Nevada Administrative Code
("NAC") and Nevada Rule of Civil Procedure 26(e), data requests impose a continuing
obligation on the respondent to supplement an initial response with additional responsive
information if such information becomes available. In this regard, should additional responsive
information become available, please: (i) advise Nevada Bell in writing; and, (ii) provide a
supplemental response as soon as the material becomes available.

Questions or concerns regarding data requests should be directed to William J. McKean,
Esq. (775-788-8604) or Dan Foley (775-333-4321).

B. DEFINITIONS

As used hercin, the following terms shall have the meaning and shall be interpreted as set
forth below.

The term "affiliate” shall mean any person that, either directly or indirectly, through one
or more intermediaries, controls, is controlled by or is under common control with any person.

The term "associated person” shall mean the present or former officers, directors, agents,
employees, representatives, legal counsel or other persons acting or purporting to act for or on
behalf of another person.

"Commission" or "PUCN" means the Public Utilities Commission of Nevada.

The term "concerning” shall mean reflecting, referring to, relating to, mentioning,
describing, evidencing, constituting, tending to prove or tending to refute,

The term "document” or "documents" is used in the broadest sense and shall include the
definition contained in Rule 34(a)(1) of the Federal Rules of Civil Procedure (including the
reference to “tangible things") and the definition of "writings and recordings” contained in Rule
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1001(1) of the Federal Rules of Evidence, and shall include all original documents, as defined in
Rule 1001(3) of the Federal Rules of Evidence, and all drafts and copies, including copies
bearing notations or marks not found on the original, of any writing or printed, graphic or
electronic materials of any nature whatsoever and in whatever language, including but not
limited to, the following items, whether printed or recorded or reproduced by any other
mechanical or electronic process, or written or produced by hand: correspondence, memoranda,
messages, notes, calendar or diary entries, statistics, letters, envelopes, telegrams, telexes,
telephone bills or messages, including, but not limited to, reports, summaries or memoranda of
telephone conversations and conferences, telephone logs, electronic mail, studies, summaries,
tabulations, analyses, printed matter, records, reports, minutes, photographs, tapes, financial
statements, work sheets, contracts, agreements, other official documents and legal instruments,
journals, manuals, technical releases, orders, invoices, checks, statements, receipts, vouchers,
notebooks, data sheets, returns, and graphic or oral records or representations of any kind; and all
information kept by electronic, electromagnetic, photographic or mechanical means, including,
without limitation, information stored on or readable by computers and audio/video recordings of

any type.

The term "identify,” with respect to a natural person, means to provide the individual's:
(1) residential address and telephone number; (ii) business address and telephone number; (iii)
employer; and, (iv) immediate supervisor. The term "identify,” with respect to a corporation,
partnership, limited partnership, professional corporation, limited liability company or other type
of juridical entity or business organization, and governmental entity, means to provide the
entity's: (i) address; and (ii) name, residential address, and telephone number of all natural
persons employed or otherwise related to the entity with knowledge of the relevant subject
matter. The term "identify," with respect to a document or a study, means to: (i) provide the title
of the document or study; (ii) state the date on which the document or study was prepared; (iii)
identify the author of the document or study; and, (iv) identify any persons who provided
information to, consulted with, or otherwise assisted the person identified as the author in
developing or preparing the document or study.

The terms "include" and "including" shall be interpreted in every instance as being
illustrative of the information requested, shall be read as meaning "including but not limited to,”
and shall not be interpreted to exclude any information otherwise within the scope of any data

request.

The terms "person” and "persons” shall encompass natural persons, business enterprises
or legal entities, as the case may be, and their respective predecessors or successors in interest.
Any reference herein to a person shall be deemed to include all "associated persons,” all
"affiliates" and all associated persons of the affiliates.

The term "SBC NEVADA" means Nevada Bell Telephone Company.
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.Thc term "work paper” includes any document which was utilized in the collection,
evaluation, analysis, summarization, or characterization of information concemning the referenced
subject matter.

C. RULES OF CONSTRUCTION

All references to the singular contained herein shall be deemed to include the plural, and
all references to the plural shall be deemed to include the singular.

The terms "all" and "any" shall be construed as all and any and shall not be interpreted to
exclude any information otherwise within the scope of any data request.

The terms "and” and "or" shall each be interpreted as meaning "and/or" and shall not be
interpreted to exclude any information otherwise with in the scope of any data request.

D. DATA REQUESTS

SBC NEVADA 2-1: Identify the number of Autotel customers served by the Autotel’s switch
located in Pahrump, Nevada. :

SBC NEVADA 2-2: Identify the number of paging customers served by Autotel’s switch
located in Pahrump, Nevada. Please identify the number of non-paging customers served by
Autotel’s switch.

SBC NEVADA 2-3: Provide the Autotel bills for the last two months for all Autotel’s
customers served by Autotel’s switch in Pahrump, Nevada.

SBC NEVADA 2-4: Provide the form Autotel service agreement signed by its customers
disclosed during the deposition of Mr. Oberdorfer. Please provide ten examples of the
completed form of actual Autotel customers who are served by the Pahrump switch.

SBC NEVADA 2-5: Provide copies of any network usage records that reflects calls the that are
completed, transited, terminated and/or originated on Autotel’s network at the Pahrump location
(including, but not limited to, aggregate billing records, call summaries, traffic studies, call detail
records, etc.)

SBC NEVADA 2-6: Provide copies of all interexchange carrier bills sent to Autotel for the
customers served by Autotel’s Pahrump switch for the last two months.

SBC NEVADA 2-7: Provide copies of any yellow page advertising of Autotel for any service
area in Nevada,
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SBC NEVADA 2-8: Identify all sections of SBC’s proposed interconnection agreement
attached to SBC Nevada’s Answer that Autotel does not object to including in an interconnection

agreement.

SBC NEVADA 2-9: Identify all sections of SBC’s proposed interconnection agreement
attached to SBC Nevada’s Answer that Autotel objects to including. Please explain the rationale
and any authority that Autotel’s objection. Please provide alternative language that addresses the
subject matter of the section that is acceptable to Autotel. In doing so, please identify each and
every issue that you have with SBC Nevada’s proposed interconnection agreement.
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF NEVADA

In the matter of the petition )

by Autotel for arbitration of )

an interconnection agreement )

with Nevada Bell pursuant ) Docket No. 02-8016
to Section 252(b) of the ) :
Telecommunications Act )

AUTOTEL’S REPLY TO SBC NEVADA’S MOTION TO DISMISS AND
MOTION TO COMPEL ANSWERS TO SBC NEVADA’S SECOND DATA
REQUESTS

Motion To Dismiss

SBC Nevada’s request is for the Nevada Commission to deny Autotel an interconnection
agreement until Autotel accepts SBC Nevada’s standard terms and conditions. The
remedy for a State Commission’s failure to act is preemption of the matter by the FCC.
The Nevada Commission can not grant the relief requested by SBC Nevada. However if
the Nevada Commission elects not to participate in the arbitration process under Section
252, it should advise the parties so they may pursue their remedies without further delay.




Motion To Compel

First, SBC claims it does not know what service or services Autotel even provides. SBC
in response to Staff Data Request 14 was able to produce the “ Nevada Bell Cellular
Interconnection Agreement” that SBC proposed to Autotel in early 1997, That
interconnection agreement as well as the draft interconnection agreement presently before
the Commission both limit the use of the interconnection facilities to CMRS service.
SBC’s claim that it has not been informed of what service Autotel provides is simply false.

Second,-SBC claims it does not know what specific issues Autotel has with SBC’s
proposed interconnection agreement that was attached to its Response. SBC did not file a
Petition for Arbitration with the Nevada Commission. The Commission can only consider
those issues raised in the Petition filed by Autotel and the Response filed by SBC Nevada.
SBC’s request for this data is irrelevant to the resolution of the remaining open issue. |

Finally, SBC claims it has been completely thwarted in its efforts to obtain data regarding
the remaining open issue. SBC has never requested any data relevant to the open issue
from Autotel. In reviewing SBC Nevada’s response to Staff data request 12, it is obvious
that SBC Nevada has been in possession of this data all along. The data firnished by SBC
Nevada clearly shows that Autotel had a non-reciprocal interconnection arrangement with
SBC Nevada prior to August 1996. SBC Nevada has not demonstrated a need for any
further data requests.

Respectfully submitted this 15th day of June 2004

BYL‘;MW

Autotel




I hereby certify that a truc and complete copy of the AUTOTEL’S REPLY TO SBC
NEVADA’S MOTION TO DISMISS AND MOTION TO COMPEL ANSWERS TO

:S!(;IO(iNEVADA’S SECOND DATA REQUESTS was sent via first class mail on June 14,

Tim Hay

Bureau of Consumer Protection
1000 East William Street, Suite 200
Carson City, Nevada 89701

Tammy Cordova

Staff Counsel

PUCN

1150 East William Street
Carson City, Nevada 89701

Dan Foley

General Attorney

Nevada Bell Telephone Company
Post Office Box 11010

Reno, Nevada 89520

Dan R. Reaser, Esq.

William J. McKean, Esq.
Lionel Sawyer and Collins
1100 Bank of America Plaza
50 West Liberty Street
Reno, Nevada 89501

Sent Via Overnight Federal Express:

Crystal Jackson

Commission Secretary

Nevada Public Utilities Commission
1150 East William Street

Carson City, Nevada 89701
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

In re Petition of AUTOTEL for arbitration of an
Interconnection Agreement with NEVADA BELL
TELEPHONE COMPANY pursuant to Section 252 of

Docket No. 02-8016
the Telecommunications Act of 1996.

o

At a general session of the Public Utilities
Commission of Nevada, held at its offices
" on July 7, 2004
PRESENT:  Chairman Donald L. Soderberg
Commissioner Adriana Escobar Chanos

Commissioner Carl B. Linvill
Commission Secretary Crystal Jackson

ORDER GRANTING MOTION TO DISMISS

The Public Utilities Commission of Nevada (the “Commission”) makes the following

findings of fact and conclusions of law:

L Procedural History
1. On August 14, 2002, Autotel filed with the Commission a Petition seeking

arbitration of an Interconnection Agreement with Nevada Bell Telephone Company, d/b/a SBC
Nevada (“SBC Nevada”) (collectively, the “Parties™), pursuant to Section 252 of the
Telecommunications Act of 1996. The Commission designated this matter as Docket No. 02-
8016.

2. This matter was filed pursuant to the Nevada Revised Statutes (“NRS”) and
Nevada Administrative Code (“NAC”) Chapters 703 and 704, including, but not limited to,
NAC 703.286 and 47 United States Code (“U.S.C.”) § 252.

3. The Commission issued public notice of this Petition and notice of a prehearing

conference, in accordance with State law and the Commission’s Rules of Practice and Procedure.
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4, The Regulatory Operations Staff of the Commission (“Staff”) participates in this
docket as a matter of right.

5. On September 13, 2002, SBC Nevada filed a Motion to Compel Autotel’s
Responses to Data Requests (“Motion to Compel™) with the Commission, contending that
Autotel refused to provide responses to some of SBC Nevada’s Data Requests and that other
responses were incomplete or unresponsive.

6. On September 19, 2002, Staff responded in support of the Motion to Compel
arguing, inter alia, that Autotel failed to support its objections to the Data Requests.

7. On September 20, 2002, Autotel filed its Response to SBC Nevada’s Motion to
Compel (“Autotel September 20, 2002 Response™), maintaining that the Telecommunications
Act of 1996 limited discovery to only that information necessary.to fesolve the issues in the
arbitration. Autotel represented that the information sought by SBC Nevada was not necessary
to resolve the issues in this arbitration.

8. On September 23, 2002, SBC Nevada filed a Reply in Support of its Motion to
Compel, asserting that Autotel’s objections to providing responses to its Data Requests were
without merit.

9. On September 24, 2002, the Commission commenced a duly noticed prehearing
conference in this docket. The Presiding Officer continued the prehearing conference until
November 4, 2002. The Parties agreed to postpone seeking a decision on the Motion to Compel
by the Presiding Officer until after the continued prehearing conference.

10.  On October 30, 2002, SBC Nevada and Autotel filed a letter requesting that the
Commission hold the Petition in abeyance pending Autotel’s review of the new AT&T

Wireless/SBC Nevada interconnection agreement, which SBC Nevada and Autotel intended to
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use as a starting point for negotiating their interconnection agreement. The Parties also agreed to
waive the 240-day deadline set forth in NAC 703.288.

1. The Commission construed SBC Nevada and Autotel’s October 30, 2002 Letter
as a Stipulation entered into by Autotel and SBC Nevada, as the parties to the arbitration.

12.  OnDecember 3, 2002, the Commission issued an Order approving the October
30, 2002 Stipulation and waiving the deadline set forth in NAC 703.288,.

13. On September 18, 2003, the Parties filed a letter stating that negotiations were
ongoing.

14.  On February 6, 2004, Autotel filled a letter requesting the Commission’s
assistance to resolve its negotiations with SBC Nevada.

15.  On February 10, 2004, SBC Nevada filed a request for a prehearing conference to
establish a schedule for: the completion of discovery; the filing of testimony; the hearing date;
and the filing deadlines for the submission of any post and/or pre-hearing briefs. SBC Nevada
also requested consideration at the prehearing conference of its pending Motion to Compel.

16.  On March 2, 2004, the Presiding Officer issued a Procedural Order setting the
date for the prehearing conference and requiring the Parties to file a Statement of Issues and
Positions.

17.  On April 13, 2004, the Parties filed their Statements of Issues and Positions, SBC
Nevada’s Statement indicated that additional issues, besides the one issue presented to the
Commission by Autotel, had yet to be resolved by the Parties.

18. A prehearing conference was held on April 20, 2004, At the prehearing

conference, the Parties presented their positions on SBC Nevada's Motion to Compel. The
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Presiding Officer granted SBC Nevada’s Motion to Compel and ordered Autotel to respond to
SBC Nevada’s Data Requests.

19.  On April 30, 2004, SBC Nevada filed a Notice of Taking of Deposition of
Richard L. Oberdorfer on May 12, 2004 in Portland, Oregon.

20.  OnMay 10, 2004, SBC Nevada filed its Renewed Motion to Compe! Autotel to
Produce Requested Documents requesting the Presiding Officer to compel Autotel to produce
documents requested in SBC Nevada’s Data Requests.

21.  OnMay 17, 2004, SBC Nevada filed a Motion to Compel Autotel to Answer
Deposition Questions and Data Requests, Motion to Compel Autotel to Resume the Deposition
of Richard L. Oberdorfer in Reno, Nevada, and Supplement Information in Support of SBC
Nevada’s Renewed Motion to Compel Autotel to Produce Requested Documents (“Second
Motion to Compel”).

22. OnMay 17, 2004, Staff filed its Response in support of SBC Nevada’s Second
Motion to Compel. In its Response, Staff stated that in the two years that this case has been
pending, Staff still lacked fundamental facts underlying the very issues on which Autotel has
requested arbitration. Staff also requested leave to provide further comment to the Commission
once Staff has had an opportunity to review Autotel’s responses to the Data Requests.

23.  On May 25, 2004, Autotel filed its Response to SBC Nevada’s Motion to Compel
(“Autotel May 25, 2004 Response™). Autotel argued that 47 U.S.C. § 252(b)(4)(B) only allows
the Commission to request the information related to the open issues.

24.  On June 1, 2004, the Presiding Officer issued an Order Granting SBC Nevada’s

Second Motion to Compel.
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25.  OnJune 7, 2004, SBC Nevada filed a Motion to Dismiss and Motion to Compel
Autotel’s Answer to SBC Nevada’s Second Data Request (the “Motion to Dismiss”).

26.  OnJune 14, 2004, Staff filed its Response in support of SBC Nevada’s Motion to
Dismiss (Staff “Response”).

27. On June 15, 2004, Autotel filed its Response to SBC Nevada’s Motion to Dismiss
(Autotel’s “Response™). Autotel’s Response was filed out of time.

28.  OnJune 17, 2004, the Presiding Officer issued Procedural Order 2, suspending
the procedural schedule in this Docket.

IL Positions of the Parties
A. SBC Nevada

29.  SBC Nevada claims that Autotel’s actions demonstrate a complete disregard of
the Commission’s procedural regulations and Orders. (Motion to Dismiss at 3.) SBC Nevada
stitl does not know what type of service or services Autotel provides or Autotel’s specific issues
with SBC Nevada's proposed interconnection agreement. (Id.) SBC Nevada states that despite
repeated atterpts, its discovery efforts have been thwarted by Autotel’s refusals to respond to
Data Requests, answer deposition questions, negotiate a protective agreement, comply with
applicable discovery regulations, and comply with the Procedural order issued by the Presiding
Officer. (Id.) Therefore, SBC Nevada argues that the Commission should dismiss the Petition
under NAC 703.680.

B. Staff
30.  Staff supports SBC Nevada’s Motion to Dismiss. Staff agrees that Autotel has

demonstrated a complete disregard for the Commission’s procedural regulations and orders,
(Staff Response at 1.) Staff stated that it has also recently propounded discovery on Autotel,

only to receive incomplete or non-responsive answers to its Data Requests. (Id.) In addition,
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Staff argued that Autotel’s issue for arbitration, its entitlement to reciprocal compensation under
47 CF.R. § 51.717, is dependant on the type of services offered by Autotel and the terms of
Autotel’s pre-existing arrangement with SBC Nevada. (Id. at 2.) Staff claims that Autotel has
failed to provide this information in response to direct discovery requests intended to illicit
relevant facts. (Id.) Without this information, Staff concludes, the Commission cannot decide
the only issue presented by Autotel. (Id.) Therefore, Staff supports SBC Nevada’s Motion to
Dismiss under NAC 703.680.

C. Autotel

31. Inits Response to SBC Nevada’s Motion to Dismiss, Autotel merely stated that
the Commission could not grant the Motion. (Autotel Response at 1.) Autotel provided no basis
for this position. Autotel also stated that the “remedy for a State Commission’s failure to act is

preemption of the matter by the FCC.” (Id.)

IIl. Commission Discussion

32.  The Commission may require the Parties to provide “such information as may be
necessary” to reach a decision on unresolved issues. (47 U.S.C. § 252(b}(4)B).) The
Commission’s regulations also give the Parties the right to engage in discovery. (NAC 703.284.)
Under NAC 703.680(13), the Commission may dismiss an application or petition if a party fails
to respond adequately to a discovery request after an order from the Presiding Officer.

33.  The Presiding Officer ordered Autotel to respond to Data Requests from SBC
Nevada on two occasions. The Presiding Officer first ordered Autotel to “provide simple, direct
answers to the data requests...and enter into [a protective agreement].” (Prehearing Conference
Tr. at 26.) On June 1, 2004, following a Second Motion to Compel from SBC Nevada, the
Presiding Officer issued an Order finding that Autotel failed to respond to SBC Nevada’s Data

Requests and questions at the May 12, 2004 Deposition of Richard L. Oberdorfer. The Presiding
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Officer’s Order instructed Autotel to respond to the Data Requests and deposition questions by
June 4, 2004.

34.  Autotel has yet to comply with the Presiding Officer’s Orders. Autotel has
apparently taken the position that it will not, under any circumstances, release any information it
considers proprietary business information. (SBC Nevada’s Second Motion to Compel at
Exhibit B.) Autotel, however, has not supported its claims that the information sought by SBC
Nevada is indeed proprietary, nor has Autotel taken advantage of the procedures outlined in
NAC 703.527 et seq, specifically NAC 703.5274, to address the discovery disputes.

35.  Autotel has also not adequately explained why it has not complied with the
Presiding Officer’s Orders. Autotel has repeatedly failed to provide information directly related
to the one issue it presented for Arbitration. Autotel has also not addressed the additional issues
raised by SBC Nevada in this proceeding. Autotel maintains that there is only one issue in the
arbitration, its claim to reciprocal compensation, and refuses to provide basic information
necessary to resolve the issues raised by SBC Nevada. Autotel’s position ignores the Presiding
Officer’s Orders, the Commission’s regulaﬁons, and Autotel’s requirements under
47U.8.C. § 252.

36.  Autotel has argued that it is not required to provide the requested information.
Initially, Autotel argued that the information was not relevant and not necessary to resolve the
issues in the arbitration. (Autotel Scptcmbér 20, 2003 Response at 2.) Later, Autotel argued that
the proper remedy for a party refusing to provide information was to proceed on only the
information previously available. (Autotel May 25, 2004 Response at 2.) Finally, Autotel

claimed that the Commission could not grant SBC Nevada’s Motion to Dismiss. (Autote] June
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15, 2004 Response at 1.) Autotel’s arguments, however, fail to demonstrate how it could ignore
the Orders of the Presiding Officer and Commission Regulations.

37.  Autotel is mistaken in its arguments defending its refusal to provide the requested
information. The Presiding Officer determined that the information requested by SBC Nevada
was relevant to issues in this proceeding. SBC Nevada raised issues regarding the services
provided by Autotel in its Answer to the original Petition for Arbitration. SBC Nevada
continued to raise those issues in its Statement of Issues and Positions and at the April 20, 2004
prehearing conference. The Commission must “limit its consideration of any [Petition for
Arbitration] to the issues set forth in the petition and in the response....” (47 U.S.C. § 252(bX4),
emphasis added.) Therefore, the issues SBC Nevada raised in its Answer are open to discovery.

38.  The Commission also disagrees with Autotel’s position that if a Party refuses to
comply with discovery requirements, the Comrm'ssion must base its decision on the information
presented. This position is untenable in the current instance, 47 U.S.C. §252(b)(4)(B) states that
“[i]f any party refuses or fails unreasonably to respond on a timely basis to any reasonable
request from the [Commission], then the [Commission] may proceed on the basis of the best
information available to it from whatever éource derived.” This provision is a valuable tool, but
not a requirement, for normal arbitrations under normal deadlines. The Telecommunications Act
of 1996 was designed to foster rapid development of competition in local telephone service.
(GTE North, Inc. v. McCarty, 978 F. Supp. 827, 831 (N.D. Ind. 1997).) Autotel and SBC
Nevada, however, have already waived thé applicability of the resolution deadline and have
continued with this proceeding for nearly two years. It is true that the Commission may proceed
without the information it ordered Autotel to provide, but the Commission is under no obligation

to do so. Therefore, Autotel cannot knowingly withhold relevant information and then ask the
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Commission to base its decision on the information Autotel chose to release, unless the
Commission agrees it is necessary to produce a timely decision. That is not the case in this
proceeding.
39.  Finally, Autotel is incorrect that the Commission cannot dismiss the proceeding.
The Federal Communications Commission has determined that a state commission has carried
out its responsibility when it responds to a petition for arbitration but subsequently dismisses or
denies the arbitration. re Global N outh, Inc. Petition for Preemption of Jurisdiction of
the Virginia State Corporation Commission, CC Docket No. 99-198, Memorandum Opinion and
Order, 15 FCC Red 23318, 9 16 (1999); see also In re Petition for Commission Assumption of
Jurisdiction of Low Tech Designs, Inc.’s Petition for Arbitration, CC Docket Nos. 97-163. 97-
164, 97-165, Memorandum Opinion and Order, 13 FCC Rced 1755, § 33 (1997), recons. denied,
14 FCC Red 7024 (1999).) Autotel’s blatant failure to comply with the Commission’s
procedures requires dismissal. |
40.  Furthermore, Autotel’s refusal to comply with the Presiding Officer’s Orders
violates Autotel’s duty to negotiate in good faith. 47 U.S.C. § 252(b)(5) states that:
The refusal of any other party to the negotiation...to cooperate
with the State commission in camrying out its function as an
arbitrator. ..shall be considered a failure to negotiate in good faith.
Autotel’s failure to comply with the Presiding Officer’s Orders shows bad faith in the arbitration
process and provides additional justification for dismissal of its Petition.
41.  The Commission finds that it is in the public interest to dismiss Autotel’s Petition
for Arbitration without prejudice. |
THEREFORE, it is ORDERED that:
1. Nevada Bell Telephone Company’s, d/b/a SBC Nevada, Motion to Dismiss is
GRANTED.
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2. Autotel's Petition for Arbitration is DISMISSED without prejudice.
. The Commission retains jurisdiction for the purpose of correcting any errors that

may have occurred in the drafting or issuance of this Order.

/i

DONALD L. SODERBERG, Chairman
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